
California 
F~air Political 
Practices Commission 

November 16, 1988 

Claude L. Biddle, Jr. 
Office of the County Counsel, Sierra County 
Post Office Drawer D 

. Courthouse 
Downieville, CA 95936 

Dear Mr. Biddle: 

Re: Your Request for Advice 
Our File No. A-88-403 

This is in response to your letter requesting advice on 
behalf of Supervisor Nevada "Babe" Lewis re~arding her duties 
under the Political Reform Act (the "Act").1:1 It confirms the 
tentative decision conveyed to you during our telephone 
conversation on November 8, 1988. 

QUESTIONY 

Does the trust established by Richard R. Lewis and Nevada 
Lewis (the "Lewis Trust") on January 25, 1984 meet the 
standards for a blind trust as outlined in Regulation 182357 

CONCLUSION 

The Lewis Trust does not meet the standards for a blind 
trust outlined in Regulation 18235. Therefore, a conflict of 
interest may exist if Supervisor Lewis participates in 
decisions which would significantly affect interests Supervisor 
Lewis holds through the trust. 

11 Government Code sections 81000-91015. All statutory 
references are to the Government Code unless otherwise 
indicated. Commission regulations appear at 2 California Code 
of Regulations section 18000, et seq. All references to 
regulations are to Title 2, Division 6 of the California Code 
of Regulations. 

Y In accordance with our telephone conversation, I have 
not attempted to determine whether Supervisor Lewis has a 
conflict-of-interest if she participates or votes on matters 
relating to the specific property held by the Lewis Trust. 
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FACTS 

On January 25, 1984, Richard R. Lewis and Nevada Lewis 
established a revocable trust. On January 5, 1987, following 
her election to the Sierra county Board of supervisors, 
supervisor Lewis resigned as trustee of the Lewis Trust. She 
appointed her brother, William L. Ostrom to act as trustee, the 
appointment to be irrevocable until the expiration of her term 
as supervisor. 

ANALYSIS 

Regulation 18235 (copy enclosed) permits a public official 
to place her interests in real property and other investments 
in a blind trust. She must continue to disclose these 
interestsl/ and the income generated by them until the trustee 
disposes of the interests and informs the public official of 
such disposition. The trustee must be given full discretion to 
manage the trust including the power to dispose of or acquire 
trust assets without consulting or notifying the public 
official. The trustee must be prohibited from notifying the 
public official of any assets acquired by the trust except the 
totals of the taxable items necessary for income tax purposes. 
Finally, the trustee must be a disinterested party other than 
the public official's relatives described in the regulation. 

The Lewis Trust does not provide for such operation of the 
trust. In addition, Supervisor Lewis, upon her resignation as 
trustee, appointed her brother William L. Ostrom to act as 
trustee of The Lewis Trust. Subdivision (b) (1) of Regulation 
18235 specifically prohibits the appointment of a public 
official's relative, such as her brother, to act as as trustee 
of a blind trust. Therefore, the Lewis Trust does not meet the 
standards of a blind trust outlined in Regulation 18235. 

A trust which meets the standards of a blind trust provides 
the public official with a sort of exemption from 
disqualification due to conflicts of interest. In that case, 
the official has no knowledge or reason to know she has a 
financial interest in a decision. (section 87100.) However, 
because the Lewis trust is not a blind trust for purposes of 
the Act, supervisor Lewis may be required to disqualify herself 

l/ She is also subject to disqualification as to these 
interests. 
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from decisions which would foreseeably and materially affect 
the interests she holds through the trust. (Section 87103.) 

If you have any further questions regarding this matter, 
please contact me at (916) 322-5901. 

DMG:JA: ld 

Very truly yours, 

Diane M. Griffiths 
General Counsel 

~~ Jdil~,V' 
By: Jeevan Ahuja 
Counsel, Legal Division 



SIERRA COUNTY F P P C 

OFFICE OF THE COUNTY COUNSEL 
Post Office Drawer D 
Courthouse 
Downieville, California 95936 
Telephone: (916) 458-2883 

October 14, 1988 

Fair Political Practice Commission 
428 J Street, Suite 800 
Sacramento, CA 95814 

OCT 17 I 34 PH 'BB 

Re: Request for Legal Opinion/Conflict of Interest 
County Supervisor Nevada "Babe" Lewis/R. R. Lewis Blind 
Trust 

Gentlemen, 

As County Counsel for the County of Sierra, I have been 
directed by the Sierra County Board of Supervisors, 
specifically Supervisor Nevada "Babe" Lewis, to request an 
opinion of the Commission on the following questions: 

1. Does the Revocable Trust Agreement dated January 25, 
1984 meet the standards for a blind trust as envisioned in 
Title 2 of the California Administrative Code, Section 
18235.? 

2. Does a conflict of interest exist due to 
Supervisor Lewis' interest in the trust if she participates 
or votes on any matters relating to the property which 
constitutes the trust interests? 

On April 1, 1987, the law offices of Balfrey & Abbott, acting 
under contract to the County of Sierra as civil legal advisor 
rendered an opinion on the two questions and held that the 
revocable trust agreement did not qualify as a blind trust 
and that a conflict of interest would exist in any matter 
relating to the trust property. I am providing you with a 
copy of this opinion for your perusal. 

Please find enclosed a copy of that certain document entitled 
"Revocable Trust Agreement Between Richard D. Lewis and 
Nevada Lewis of Sierra City, California, Settlors, and 
Richard R. Lewis and Nevada Lewis of Sierra City, California, 
Trustees," I am also enclosing a copy of the resignation of 
Mrs. Lewis as trustee from the trust. The resignation was 
executed on the eve of Mrs. Lewis's assuming the office of 
county supervisor. 
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May we have your opinion before the November 15, 1988 meeting 
of the County of Sierra Board of Supervisors? 

If you have any further questions or need my assistance do 
not hesitate to ask. 

Thanking you in advance for your courtesy and prompt 
attention to this request. 

Very truly yours, 

<,~~-.- ~ 

Claude L. Blddle, Jr. 
County Counsel 

encls: 3 
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California 
Fair Political 
Practices Commission 

Claude L. Biddle, Jr. 
Sierra County Counsel 
P.O. Box 813 
Colusa, CA 95932 

Dear Mr. Biddle: 

October 24, 1988 

Re: 88-403 

Your letter requesting advice under the Political Reform 
Act was received on October 17, 1988 by the Fair Political 
Practices commission. If you have any questions about your 
advice request, you may contact Jeevan Ahuja, an attorney in 
the Legal Division, directly at (9l6) 322-5901. 

We try to answer all advice requests promptly. Therefore, 
unless your request poses particularly complex legal questions, 
or more information is needed, you should expect a response 
within 21 working days if your request seeks formal written 
advice. If more information is needed, the person assigned to 
prepare a response to your request will contact you shortly to 
advise you as to information needed. If your request is for 
informal assistance, we will answer it as quickly as we can. 
{See Commission Regulation 18329 (2 Cal. Code of Regs. Sec. 
18329) .) 

You also shouid be aware that your letter and our response 
are public records which may be disclosed to the public upon 
receipt of a proper request for disclosure. 

Very truly yours, 

DMG:plh 
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I, Nevada Lewis, Hereby declare that I am, at present, the 
Trustee for the Lewis Family Trust, dtd January 24, 1984. 

Pursuant to my powers as Trustee as defined in the Tl'USt 
Agreement, paragraph 32, and in anticipation of being sworn in as 
a duly elected supervisor, County of Sierra, State of California, 
I hereby resign as Trustee and name Will iam L. Ostrom to act as 
Trustee. This appointment shall be irrevocable until the expiration 
of my term as Supervtsor, December 31, 1990. 

By furnishing a copy of this statement to each of the Department 
Heads within Sierra County, r am formally nottfying them of this change 
and directing them to confine their questions and correspondance re­
garding all matters relating to the Lewis Family Trust, its buSinesses, 
or its properties to William L. Ostrom whose mailing address is 4500 E. 
Fremont Street, Stockton, California 95205. 
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SIGNED THIS DATE. __ " '-1_-"_L'---__ 19B\ 

SIERRA COUNTY, CAUF. 

Lt. R8COrdizn Reque~s By; 
LLv-~,' r: 

" ::! 1 .. 

8TATE OF CALIFORNIA 
~ 88. 

COUNTY OF .... .::::,.1. .,(;:.,-~{I . ..... , .. . 

OFFICIAL SEAL 
LEOHARO V. KINZLER 
....." fIuIIIIIo..CaIJlomla 

_CGUHTY ........... _ ..... 

J 
On this .. 5...-: .......... day oJ.:9.w.~~.y. ... ,in the year .. .!!.J:.1. ....... . 
.;1 ~:';?;;"i:I'ii~" f)."" t:-t~ .. ~J:: ............ , ........... : ... , ~.~::::.~. 

h ...................... ~.~ .. ~/.p'~ ........ ,Il Notary Publu:, SI.a ". nw. 
duly commiSSio~nd sworn, perso~y appeared .......................• :L :.: I., iii ; • . ,.. • .. I' 
.. , ............. ~t!. JI!/H? ... .. ~w.~$. .. ................... :: .. ',)'f)}.~.:.: ,. '." 
personally known to me (or proved to me on the basis of satisfactorY :f,~~) -t.\l\. -;. 
the person. '" whose name ... . 1.$ .. .......................... , ... ::c. .,. ••••••. H~. ,,\ .. 1C .. 

subscribed to this instrument, and acknowledged that .. )i he .... e~~~ it:;.;."', .~ ~: 
IN WITNESS W\1I-:REOF I have he~w set my hand and affixe.d. rhf ~!!ill.~ 

in the ............. f) .rr::t:.~!.1f': p./, . 'I.e. ............. , ........... , .) .~ . Co"!,nty,o( ~ 
i~'~i~'~~~~~~."" '" .l.¢."f!:~ ..... ~. ;?ntheda~Jljttforth~~~: . 

~1i-~=' . 

Cowdery's Form No. 32 - Acknowledgement to Notary Public - Individuals -lC.C. Sec. 1189) - (Rev. 1/83) ____ nO,1I\CO 

\ 



RECORDING REQUESTED BV 

AND WHEN RECOI<DED MAIL TO 

Durable Power of AHorney 

CAUFORNIA CIVIL CODE SECTIONS 2401 AND 2404 STATE: . 
§2A01: All acts done by an Attorney-in-Fact pursuant to a durable power of attorney during any period of 
~ity of the principal have tbs: sa.me efft"Ct and inure to tbe ,benefIt of. and bind, the prin.c:ipal~ 1U&.o,r 
her successors in interest as if the principal were competent. . 

§ 2404: As to acts undertaken in good faith reliance thereon, an affidavit executed by the Attorney-in-Fact under 
a power of attorney, durable or otherwise, stating that he or she did not have at the time of the exercise of the 
power actual knowledge of the termination of the power by revocation or of the principal's death or incapacity is 
conclusive proof of the nonrevocation or nontermination of the power at that time. 

ARTICLE I. DECLARATIONS 
1.1 THIS DURABLE POWER OF ATTORNEY 
SHALL NOT BE AFFECfED BY THE SUBSE­
QUENT INCAPACITY OF THE PRINCIPAL. 

This is a durable power of attorney under cali­
fornia law, Ovil Code §2400 - 2407. 

•. 2 EFFECTIVE DATE OF THIS POWER: 

~'?c:P..r; 
1.3 NAME AND ADDRESS OF PRINCIPAL: 

~.ux; rLa ~~j 

The pronouns I, Me, Mine, and Myself, refer to 
the Principal. 

COMPARED 

1.4 Appointment of Attorney ....... Fact 
I appoint the following person or persons to be my 

attorney-in-fact, but I always have the power and 
right to substitute another Attorney·in·Factor to 

revoke t,~ .appo
, intment:. ~' '. 

.--;1' U i ? . ' Y( C:;! 'I 
(...-"'(-------~:t,,<c ~~7 !.L • .:t'~ 
.., . 

APPOINTEE INCLUDES CO-APPOINTEES: 

U'that appointee does not serve,tb$ "fappoint "t!i:'!C'1""0''!i 

this person to serve instead: 

16& 



The pronouns You, Your, and Yourself refer to 
the Attorney-in-Fact. When signing on my behalf 
under this Power of Attorney, use this fomt under 
California Civil Code §l09S. 

U (My Name) by (Your Signature), his/her 
AttorneY-in-Fact ... 

1.5 DelegatIon of Powers 
I delegate to you the powers set forth in 

ARTICLE U. But, if I cross out or write through 
any part of this document and I put my initials 
opposite the cross-out or writing, then, I cancel that 
part in this document. 

Your exercise of the delegated powers must be in a 
fiduciary capacity for my benefit and on my behalf. 

At all times, California law governs this docu­
ment. If any part of this document is not valid, all 
other parts shall remain valid. 

You are not liable to me or to my successors when, 
in good faith, you act or do not act under this docu­
ment. But, this freedom from liability does not apply 
if, as the result of your willful misconduct or gross 
uegiigence, you act or do not act. 

The powers given you in this document will 
become effective as soon as I sign my name on page 
4. They will continue despite any incapacity which 
may later befall me, provided you then comply with 
the conditions set forth in '1.6. 

<t.6 Durable Power Starta 
THE DURABLE POWER STARTS ONLY 

UNDER 1HIS PARAGRAPH. If any two of these 
three named persons or their successors deliver to 
you a dated, signed, and notarized statement that, in 
their opinion, (1) I am incapacitated, and (2) I can­
not handle my affairs in a sensible and efficient 
manner, and (3) my interests would be best served by 
you acting as my Attorney-in-Fact under this Dur­
able Power of Attorney, then, as of the date of their 
si,ped statement, you have the power to act as my 
Attorney-in-Fact. I have written the names of those 
persons below in my handwriting, but if anyone or 
two of those named persons refuse, in writing, to act 
or are not able to act, then the remaining two or one 
may appoint sucessors or a successor to act under 
this ~agraph. 

. ---/;1 

1. -:z.Lkc <?~t' ~$~CC::2~/ 
2. ·-Y;~(:~L~ 

3. 

2 

ARTIClE n. DELEGATED POWERS 
As to any assets (a) registered in my name, or (b) 

held for my benefit, or (c) acquired for my benefit,l 
give you these powers subject to ,1.5. 

(1) As to any certificate of deposit, cash equiv­
alents, bank checking, savings, or savings and 
loan account in my name or opened for my 
benefit - to open, withdraw from, deposit 
into. close it; and to negotiate, endorse, or 
transfer any instrument affecting those 
accounts or items. 

(2) As to any promissory note receivable, secured 
or unsecured - to collect, compromise, en­
dorse, borrow against, hypothecate, release, or 
reconvey that note and any related deed of 
trust. 

(3) As to any shares of stock, treasury bills, 
treasury notes, bonds, or any documents or 
instruments defined as securities under Cali­
fornia law - to open accounts with stock 
brokers, cash or on margin, buy, sell, endorse, 
transfer, hypothecate, or borrow against them, 
and to vote those shares, bonds, or securities 
for any purpose. 

(4) As to any real property or personal property -
to collect rents, disburse funds, hire profes­
sional property managers, lease to tenants, 
negotiate and renew leases, borrow against, 
renew any loan, sell any of the property, and 
sign any documents needed to carry out the sale 
or to carry out any transaction referred to in 
this item (4). 

(5) As to any other asset not referred to in items 
(1), (2), (3) and (4) of this ARTICLE II - to 
buy, sell, hold, borrow against, or dispose of, 
as needed, in your judgment, for my welfare 
and comfort. 

(6) As to medical, surgical, or dental treatment and 
any health procedures you believe I need for my 
health and welfare - on my behalf to give or to 
withhold any medical, surgical or dental 
consent. 

(7) As to my income taxes and other taxes - to 
sign my name, hire preparers' advocates, 
lawyers, and advisors, and to pay for their serv­
ices from my funds, and to do whatever is 
needed to protect my assets from diminution by 
taxes for the years 1975 through 2000, as 
though I could do those acts myself. 

(8) To buy in my name those U.S. Government 
bonds referred to as "Flower Bonds" that may 
be used to pay death taxes on my death. 
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(9) To hire and to pay for from my funds the serv­
ices of professional advisors, including a fmn 
of which you are a member, without limita­
tions: physicians, accountants, lawyers, and 
investment counselors, for my welfare. 

(10) To transfer to the Trustee of a revocable trust 
of which I am a Settlor (Trustor, or Grantor) 
and a beneficiary, my assets or my interests in 
assets, or to create a trust for my benefit, or the 
benefit of my spouse or my descendants, and to 
fund it with my assets or interests in assets. 

(11) To apply for government and insurance bene­
fits, to prosecute and to defend legal actions, to 
arrange for transportation and travel. To parti­
tion community property, to create separate 
property for me, and to contract for medical 
and dental care for me; in so doing the fore­
going, to sign my name and to represent me. 

(12) To sign and deliver a valid disclaimer under the 
Internal Revenue Code and the California Pro­
bate Code, when, in your judgment, my 
family's best interests would be served; to that 
end, to hire and to pay for legal and fmancial 
counsel to help you decide whether to me that 
disclaimer. 

(13) To borrow and to lend, secured or unsecured, 
for the purposes stated in this ARTICLE II, 
and to pledge any of my assets for that 
borrowing. 

(14) As to any sales or loans you make of my assets, 
to have the absolute and final discretion as to 
their terms. 

(15) To make gifts of my assets (or my interests in 
assets) from time-to-time, or at any time, sub­
ject to the following restrictions: 

a). you may make g&tQdPY spouse provided 
you are not my spouse; 

b). you may make gifts to my children and 
other descendants, except that if you are my 
child you may not include yourself among 
the do~ees 1J!1less m¥ sP9use Of aIlY) and all 
of your siblings agree (or if you have no sib-
lings,tlie,n if WI my d~ncJa.;ts agree); 

c). y~U ~y ~egifts in yow:!j~ent to 
charitable, scientific, religio3s,:m. educa­
tional institutions according to my pattern 
of charitable giving over the past five (5) 
years; 

d). whether or not you are my spouse, you may 
consent to sput gifts made by my spouse to 
third persons; 

... ~~ ... . . 3 

e). you may make payments to the providers of 
tuition or medical care (or both) of my de· 
scendants or spouse. 

(16) To sign and deliver a deed. that changes my 
property interest from or to any of these desig­
nations: Joint Tenancy, Community Property, 
Tenants-in-Common, and Separate Property. 

(17) To make such decisions, sign on my behalf, or 
to take such action as is needed to accomplish 
the deferral of tax resulting from the marital 
deduction under the Internal.Revenue Code. 

ARTICLE III. POWERS YOU SHAU 
NOT HAVE 

YOU SHALL NOT HAVE ANY POWER: 

(1) To use my assets to pay for your legal obligations 
that include but are not limited to the sUpPQrt 
of your dependents. 

(2) To exercise any of the powers of the Trustee 
under an irrevocable trust of which you are Set­
tlor (Trustor or Grantor) and of which I am 
Trustee. 

(3) To exercise any incident of ownership over any 
life insurance policy that I own and that insures 
your life. 

(4) To vote any proxy as defined in California Cor­
porations Code § 178. 

(5) To make a Will for me or a Codicil to my Will. 

(6) To revoke my Will or Codicil. 

(continued 00 other side) 
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~----------------------II----------------------~ 

ARTICLE IV. MISCELLANeOUS 

4.1 If I've appointed two persons to serve under 
this document, they must act together, and both 
must sign whenever necessary. But if one dies, 
resigns, or is unable to act because of incapacity, the 
other may act alone. 

4.2 My heirs, successors, and assigns are bound by 
your acts under this document. 

4.3 I recommend and urge you to confer with a 
California lawyer before you enter a transaction that 
under this Durable Power is not routine. 

DEClARATION OF LAWYER FOR PRINCIPAL 
I declare under penalty of perjury under the laws 

of California that the following is correct: (1) I am a 
lawyer licensed to practice in California; (2) I 
reviewed the above Durable Power of Attorney with 
the Principal before the Principal signed it; (3) the 
Principal communicated to me that (s)he wanted to 

've the uncancelled to the Attorney-in-Fact; 

I~~~~~~·~~~~~~ 

OFFICIAL RECORDS 
SIERRA COUNTY, CALIF. 
Recordjna R~est~d by 
~ UUUJ.I 

DATE 4-1i-~5' TIME 8~ 30 

VOL, III PAGE /6t:, 
BARBARA MARSHALL 

SIGNING 
After my lawyer explained to me the importance 

of the powers I delegate to my Attorney-in-Fact in 
this document, I, the Principal, sign this Durable 
Power of Attorney on the date shown below my 
signature. 

I understand (1) this document gives my Attorney­
in-Fact serious powers over me and my assets; (2) the 
powers continue after I am disabled; and (3) I can 
revoke and cancel this document at any time. 

On this.B:tb.. ..... day of ........ l>P.r:i.l. .................. , in the ' 

year .. J:~~~ ... , before me, ~ . .Y.~ ... ~~. 
a Notary Public in and for said state, personally 

appeared .... ~~ .. ~~ .......... n .... m.m.nn ........ , 

personally known to me (or proved to me on the 
basis of satisfactory evidence) to be the person whose 
name is subscribed in this instrument, and acknowl­
edged that (s)be executed it 

WIlNESS my h~ .. m~d"" 

NOTARY~UH~~~~~~~~~ __ 

1J:~;~'f 

.f'~ "t·,g.. DEPUTVfI~fJdf' rku 08827:i~;, 1:1.~;I_~ia;;~~. 
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REVOCABLE TRUST AGREEMENT 

BETWEEN 

RICHARD R. LEWIS and NEVADA LEWIS 

of Sierra City, Cal ifornia, SETTLORS, 

AND 

RICHARD R. LEWIS and NEVADA LEWIS 

of Sierra City, Cal ifornia, TRUSTEES. 

Settlors desire to establ ish a trust of the property described in 
Schedule A, attached hereto and by th is reference made a part hereof. 
All such property and any other property held in the name of the trust or 
as hereafter added to the trust shall be known as the trust fund. 

Trustee(s) acknowledge receipt of the trust fund and shall hold same 
in trust under the following terms, conditions, and provisions: 

DEFINITIONS 

Ch 11 d, ch il dren or issue of any person shall mean those by adopt ion 
as well as by blood. 

Whenever mention is made of Settlors in the plural or of a Settlor in 
the singular the same shall be deemed to refer to both RICHARD R. LEWIS 
and NEVADA LEWIS wh ile they shall both be 1 iv ing, and to the surv ivor of 
them when only one of them shall be 1 iving. Unless otherwise specifically 
provided herein, either Settlor acting as Trustee shall have the full 
capacity, power and authority to deal with, manage, convey, encumber and 
otherwise dispose of trust property on his or her single signature even 
though both Settlors shall be 1 iving, and, upon the death of one of the 
Settlors, the surviving Settlor shall immediately become the sole Trustee 
of all trusts created hereunder and shall so act until the death, 
incapacity or voluntary withdrawal of said Settlor/Trustee. Immediately 
upon the death of the surviving Settlor/Trustee, the successor Trustee 
hereiR' named shal), if not already acting as Trustee, inmediately become 
the Trustee of this trust with full authority as such upon the 
recordation of notice in the county of residence of Settlors that said 
successor Trustee has succeeded to the Trusteeship as provided herein. 

The term "Trustee" shall include )bot,.h the singular and plural, 
mascu 1 ine and fern in ine .~t" , 



DECLARATION OF TRUST 

RICHARD R. LEWIS and NEVADA LEWIS. husband and wife. herein called 
"Sett10rs". IITrustees " • I'Spouse", and the like, declare this to be their 
Revocable Family Trust, and, while either or both are a1 ive and capable, 
that they shall be the Trustees of same. 

It is the Sett10rs' intention that all community. quasi-community and 
separate property transferred to th is trust and the proceeds thereof 
(called the IIcorrunun ity estate ll

, I'quas i-commun ity estate ll or the IIseparate 
estate ll

• as app1 icab1e) shall continue to retain its character as 
coomunity, quasi-community, or separate property during the lifetime of 
the Sett10rs, subject, however to all the terms and conditions of this 
instrument, and, further, subject to ownership by the trust while 
administered as trust property. Neither Settlor shall have rights over 
the commun ity assets he1 d by the trust greater than those afforded them 
by the laws of the State of Cal ifornia. 

DISTRIBUTION 

1. All income required to be distributed shall be distributed in 
month 1y or other conven ient installments, and in any event at least once 
annua 11 y. to or for the benef it of the person or per sons ent it 1 ed to 
receive such income. 

2. During the lifetime of the Settlors, the Trustee(s) shall pay to 
Settlors. or shall apply for Settlors' benefit. all of the income of the 
Trust, and so much of the principal of the Trust estate as the Settlors 
shall request orally or in writing. 

3. If at any time, either in the Trustee(s), discretion or as 
certified in writing by two licensed physicians, both Sett10rs. if both 
are then acting as Trustees, or either Settlor, if only one is acting as 
Trustee have become physically and/or mentally incapacitated, whether or 
not a court of competent jurisdiction has declared Settlors. or either of 
them, incompetent, mentally ill, or in need of a conservator, the 
Successor Trustee herein named shall immediately assume control and 
management of the trust estate, and shall pay to Sett10r(s), or apply for 
the ir benef it, the amounts of income and pr inc ipa 1 necessary for the 
proper health. support, and maintenance of Sett10rs until the 
incapa~itated Settlor(s), either in the Trustee's discretion. or as 
certified by two Ticensed physicians, is again able to manage his or her 
own affa irs, or unt il the earl ier death of sa id incapac itated 
Settlor(s}. Income and principal from separate property so paid shall be 
held and administered as separate property. by the recipient. Likewise. 
income from community property shall ,be, held and admini~tered as 
cOl1lJl.ln ity property by the rec ip ient. .' 'I'" • 

4. Upon the death of the first Settlor to die. hereinafter referred 
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to as the "Deceased Spouse" or "Deceased Settlor", the Trustee shall 
divide the existing trust estate into four trusts, hereinafter called the 
uSurv ivor' s Trus til, the 14Mar ita 1 Trus til, the "Cont ingency Trus til and the 
"Residual Trust", respectively, as follows: 

(a) The Survivor's Trust shall consist of the Surviving 
Sett lor's interest in h is or her separate property together with h is or 
her fract iona 1 interes t in Sett lors' cOlIITIUn ity property. 

(b) The Marital Trust shall consist of marital deduction 
property in that amount of the Deceased Settlor's separate and/or 
community property equal to the unl imited maximum estate tax marital 
deduction allowable under the provisions of Section 403 of the Economic 
Recovery Tax Act of 1981 in detennin ing the Federal Estate tax imposed by 
Section 2001 of the Internal Revenue Code payable by reason of the death 
of the first Settlor to die, less the value of all property included in 
the Deceased Settlor's gross estate for Federal estate tax purposes which 
passes or shall have passed from the deceased Settlor to or for the 
benefit of the Surviving Settlor, either under any other provision of 
th is Trus t or in any manner outs ide th is Trust, in such manner as to 
qual ify for and be allowed as a marital deduction; provided, however, 
that if the amount so determined shall be greater than the amount 
requ ired to reduce the estate tax payable by reason of the death of the 
first Settlor to die to zero after allowance against the estate tax of 
all available credits, such amount shall be reduced to the amount 
requ ired to reduce the estate tax payable by reason of such death to zero 
after the allowance against the estate of all available credits. 

(i) In making the computations necessary to 
determine such amount, the final determinations for Federal 
estate tax purposes shall control. Whenever used in this 
Art icle, the words "pass", "have passed", "gross estate" and 
"marital deduction" shall have the same meaning as such words 
have under the provisions of the Federal Internal Revenue Code 
applicable to a deceased Settlor's estate. 

(ii) The Trustee is authorized to satisfy this 
bequest in cash or in kind, or partly in each, with assets 
valued according to the respective market values thereof at the 
date, or dates, of their distribution • 

. (i i i) On ly assets or the proceeds of assets 
which qualify for the marital deduction shall be used to satisfy 
the forego ing bequest. To the extent, also, that other assets 
qualifying for the marital deduction are available, such bequest 
shall not be satisfied by the distribution of: (a) assets in 
respect of which a credit for fopeign death taxes paid is 
allowable under the Internal Revenue 'code·; or (b) assets which 
may be subject to both income and estate taxes and wh 1ch may be 
eligible for a credit or deduction. 
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(iv) Subject to the foregoing, the decision of 
the Trus tee as to the exerc ise of any elect ion given the Trustee 
under the Internal Revenue Code shall be binding and conclusive 
on all persons, and no adjustment shall be made either between 
the marital deduction bequest made herein and the residuary 
estate, or between income and principal, by reason of any 
election made to claim certain administration and other expenses 
in the income tax return of an estate rather than the estate tax 
return, or by reason of any election to value a deceased 
Settlor's estate under the optional provisions of the Federal 
es tate tax 1 aw. 

(c) The Contingency trust shall consist of whatever fraction of 
the marital deduction amount the Surviving Settlor chooses to disclaim, 
and the Surv iv ing Sett 1 or sha 11 have the right and author ity to make a 
qualified disclaimer of any portion or all of the marital deduction 
amount that otherwise would pass to the Marital Trust under the 
app 1 icab 1 e prov is ions of federal and state 1 aw. Sa id disc 1 a imer t if so 
made, shall affect only the portion of said marital deduction amount so 
d iscla imed and the d iscla imed amount shall not be transferred to the 
Marital Trust but shall instead be set as ide separately into the 
Contingency Trust. 

(d) The Res idua 1 Trus t shall cons is t of the balance of the 
estate. 

5. All additions to the trust estate from the estate of a deceased 
Settlor shall be added to the Survivor's Trust, Marital Trust, 
Contingency Trust and Residual Trust as provided above. 

6. ,If the Sett10rs die simultaneously, or under such circumstances 
that it is diff icu1 t or imposs ib 1e to determine the order of death, the 
Settlors shall be presumed to have predeceased each other unless a 
different presumption would maximize the marital deduction, in which case 
that presumption shall control. 

7. All death related expenses and taxes attributable to the death 
of the first Settlor to die including interest and penalties; funeral 
expenses; estate and inheritance taxes - except for taxes attributable to 
the Deceased Settlor as a "deemed transferor" pursuant to Sect ion 
2602(c)(5)(A) of the Internal Revenue Code and the regulations pertaining 
thereto, and except for additional taxes imposed under IRC 2032A; 
medical, hospitaf, ambulance and nursing/convalescent home expenses and 
lega 1/ account ing expenses incurred in the adm in is tra t ion of the deceased 
Settlor's estate including probate fees shall be paid from and charged to 
the Res idua 1 Trustor the probate es tate of the Deceased Settlor. or 
prorated between the Res idual Trust and, said Probate esta~e in the 
discretion of the Trustee then acting and',"Settlor's named Executor(s). 
Provided, however, that death taxes ,shall be allocated and apportioned as 
further provided herein. 

~_~ ______ ~ TT 
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8. (a) From and after the death of the first Settlor to die, the 
Trus tee sh all pay all of the income of the Surv ivor' s Trus t to the 
Surviving Settlor in monthly or other convenient installments, together 
with such amounts of principal as the Surviving Settlor may request at 
any time. All of the income of the Survivor's Trust shall be distributed 
within each calendar year. 

(b) From and after the death of the first Settlor to die, the 
Trustee shall pay all of the income of the Marital Trust to or for the 
benefit of the Surviving Settlor in monthly or other convenient 
installments. In addition, the Trustee may distribute such amounts of 
principal from the Marital Trust as the Trustee deems necessary for the 
health, education and support of the Surviving Settlor. The Trustee of 
this Trust is hereby authorized to make or not make the election provided 
by section 2056(b)(7)(B)(v) of the Internal Revenue Code to treat all or 
a specific portion of the Marital Trust as qual ified terminable interest 
property for the purpose of qualifying all or a specific portion of the 
trust for the federal estate tax marital deduction, recognizing that, if 
my Trustee does not make such an election, the Marital Trust will not 
qual ify for such marital deduction. The decision to make or not make 
said election shall be solely within the discretion of the trustee even 
though the overall tax rate after the death of both Settlors may be 
increased by the Trustee's election or failure to elect. 

(c) From and after the death of the first Settlor to die, the 
Special Trustee shall pay all of the income of the Contingency Trust to 
or for the benefit of the Surviving Settlor in monthly or other 
convenient installments. In addition, the SpeCial Trustee may distribute 
such amounts of prinCipal from the Contingency Trust as the Special 
Trustee deems necessary for the heal th, educat ion and support of the 
Surviving Settlor. Settlors hereby appoint ALEC OSTROM, HOMER OSTROM and 
FREDERICK OSTROM, as the SpeCial Co-Trustees of the Contingency Trust, 
whose powers shall be 1 imited to the management and distribution of the 
assets allocated to the Contingency Trust under the terms and conditions 
of this trust agreement. If either ALEC OSTROM, HOMER OSTROM or 
FREDERICK OSTROM shall for any reason be unable or unwill ing to serve as 
Special Co-Trustee, then the others shall act as Special Co-Trustees. If 
no assets are allocated to the Contingency Trust, then the Special 
Trus tee shall not be appo inted and shall not serve in any capac ity 
hereunder. 

(d) From and after the death of the first Settlor to die, the 
Trustee shall pay" all of the income of the Res idual Trust to or for the 
benefit of the Surviving Settlor in monthly or other convenient 
installments. In addition, the Trustee may distribute such amounts of 
principal from the Residual Trust as the Trustee deems necessary for the 
health, education and support of the SurvAy10g Settlor. 

: ',t.. , 
(e) On the death of the Surviving Settlor, the Trustee may, in 

the Trustee's discretion, payout of the principal of the Survivor's 
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Trust or if it has been exhausted, out of the Residual Trust, the 
Surviving Settlor's last illness and funeral expenses, attorneys' fees, 
other costs incurred in administering the Surviving Settlor's probate 
estate, and estate and inheritance taxes, including interest and 
penalties arising as a result of the death of the Surviving Settlor, 
except for taxes attributable to the Surviving Settlor as a II deemed 
transferor" pursuant to Section 2602(c)(5) (A) of the Internal Revenue 
Code and the regulations pertaining thereto, and except for additional 
taxes imposed under IRC 2032A. 

(f) Notwithstanding anything to the contrary set forth herein, 
the Trustee shall not be required on the date of death of either Settlor 
to immediately divide the trust estate into separate trusts as provided 
above, or to make any immediate distributions of principal hereunder; the 
Trustee may postpone division or principle distribution (1) for a period 
not to exceed six (6) months in order to establish an alternative 
valuation date under Sect ion 2032 of the Internal Revenue Code of 1954, 
as amended, or (2) until such time as all obligations of the Trustee 
rel at ing to the payment of funeral and 1 as t illness expenses and death 
taxes are determ ined and pa id or un til the Trus tee is secured in the 
performance thereof; prov ided, however, that in no event shall any such 
postponement in any way affect the right of the Surviving Settlor to 
receive the income from any trust, quarterannually or at more frequent 
intervals. or to exercise any general testamentary power of appoinbnent 
conferred on the Surviving Spouse. 

9. Upon the death of The Surviving Settlor, the Successor Trustees 
named herein shall add any portion of the Survivor's Trust. Marital Trust 
and Contingency Trust not disposed of, appointed or devised to the 
Residual Trust which shall then be held, administered, divided and 
distributed as further provided herein. 

(a) Unless sooner terminated as elsewhere provided herein. the 
Trustees shall hold the Residual Trust in Trust for a period not 
exceeding twenty-one (2i) years less one day after the death of the last 
surviving member of that certain class composed of the blood relatives of 
NEVADA LEWIS 1 iving at the date of death of NEVADA LEWIS, Settlor 
herein. During the continuance of the Trust, the Trustees shall 
determine and make such distributions of income and principal as the 
Trus tees shall by unan imous agreement determ ine accord ing to the 
following standards: 

(l) Distributions may only be made to members of that 
class composed of NEVADA LEWIS' living blood relatives, without 
requirement of equal ity of treatment. In this regard, the 1 iving 
relatives of NEVADA LEWIS as of the date of execut ion of th is Trust 
consist of her brothers, her sisters, her'-half-brothers, and tne issue of 
her brothers, sisters, and half-brothers." 'lh'e Trustees may distribute so 
much of the income and/or principal of the Trust Estate to any member or 
members of said class as the Trustees shall determine to be necessary for 
the health, education and support of any member of said class. Any 
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income not distributed within a calendar year shall be accumulated and 
added to principal. 

(2) The unan imous agreement of all of the Trustees then 
serving shall be required to make distributions of income and/or 
pr inc ipa 1 hereunder. Moreover, in the event of any d istr ibut ion to a 
Trustee who is the member of the class of eligible beneficiaries, that 
Trustee shall have no vote in the decision, and the remaining Trustees 
shall be solely responsible for making same on a unanimous basis. 

(3) At any time, the Trustees may make lump sum 
distributions of principal to any member or members of the eligible class 
of beneficiaries, provided that any lump sum distribution to a member of 
the class who is also a Trustee of the Trust shall be governed by the 
provisions of the paragraph immediately set forth above, and said Trustee 
shall take no part in the decision to distribute principal to himself. 
In any event, the power to distribute lump sums of principal shall be 
limited solely to distributions among the members of said class and in 
any event no Trustee may rece ive more than one-th ird (1/3) of the total 
value of the Trust Estate in the aggregate, excluding distributions of 
income which shall be governed by the standards set forth above. 

(4) In the event a portion of the Trust Estate is included 
in the taxable estate of a deceased Trustee by virtue of the powers set 
forth herein. and to the extent that some percentage of the Trust Estate 
is included which exceeds the actual amount distributed to said Trustee 
hereunder, then any tax imposed on said deceased Trustee's estate on such 
excess anount shall be pa id by the Trustees hereunder upon demand of the 
representatives of the estate of said deceased Trustee. 

S. The Trustees are further authorized to pay any 
generat ion-sk ipp ing tax wh ich may be imposed on the Trust Estate by 
virtue of its provisions. 

(b) At any time, and by unan imous agreement, the Trustees may 
elect to terminate this Trust and distribute its assets to and among the 
members of the el igible class of beneficiaries described above, subject 
to the 1 imitations and restrictions set forth above. 

(c) In any event, twenty-one (21) years less one day after the 
death of the last surviving blood relative of NEVADA LEWIS 1 iving upon 
the date of her death, the Trust shall terminate and be distributed 
equally to the members of that certain class composed of the then 1 iving 
issue of ALEC OSTROM, HOMER OSTROM and FREDERICK OSTROM. Each member of 
said class shall be treated equally and the division and distribution 
among said members shall be per capita. 

I . 

10. Any distribution to be made hereundeF shall be made within 
ninety (90) days of the event requiring distribution and directly to the 
person for whom distribution is intended, or, if they are incompetent or 
disabled, then to the person or institution caring for them. 
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11. (a) After paying the expenses of termination and making final 
distribution of Trust assets, the Trustees shall be released from their 
obligations, save for a final accounting. 

(b) During the lifetime of either Settlor, the Trustees shall 
account only to the Settlors or the survivor, and their written approval 
shall be final and conclusive in respect to transactions disclosed in the 
account as to all beneficiaries of the trust, including unborn and 
contingent beneficiaries. After the deaths of both Settlors, the 
Trustees shall, in addition to any accounting required under Section 
1138.1 of the Cal ifornia Probate Code, render an accounting, from time to 
time, but not less frequently than every two (2) years after any pr ior 
accounting, regarding the transactions of any trust created in this 
instrument. Account ing shall also be rendered by any Trustee with in 
twenty (20) days after his resignation or removal by a Court of competent 
jurisdiction. 

Accountings shall be made by del ivering a written accounting to 
each benef ic iary ent it led to current income dis tr ibut ion or, if there are 
no current beneficiaries, to each beneficiary entitled to current 
distribution out of income or principal in the Trustee's discretion, and 
to each remainderman in being. If any person entitled to receive an 
account lng is a minor or is under a d isab 11 ity, the account ing shall be' 
de 1 iver.ed to h is parents or the guard ian of h is person if he is a minor 
or to the guard ian or conservator of h is person if he is under any other 
disab i1 ity. Unless any beneficiary, inclUding parents, guardians, or 
conservators of benef ic iar ies, shall del iver a wr itten object ion to the 
Trus tee with in sixty (60) days after rece ipt of the Trus tee's account, 
the account shall be final and conclusive in respect to transactions 
disclosed in the account as to all beneficiaries of the trust, including 
unborn and unascerta ined benef ic iar ies. After settlement of the account 
by agreement of the parties' objection to it, or by expiration, of the 
sixty (60) day per iod, the Trus tee shall no longer be 1 iab le to any 
beneficiary of the trust, including unborn and unascertained 
beneficiaries, in respect to transactions disclosed in the account, 
except for the Trustee's intentional wrongdoing or fraud. 

12. During the joint lifetimes of the Settlors, this trust may be 
revoked in whole or in part with respect to COll1l1lm ity property by an 
instrument in writing signed by either or both Settlors, and with respect 
to separate property by an instrument in writ ing signed by the Settlor 
who ~ntributed that property to the trust. On revocat ion, the Trustee 
shall promptly deliver to Sett10rs all of the deSignated portion of the 
community property trust assets, which shall continue to be the community 
property of the Settlors and which shall be held and administered as 
community property by them. On revocation with respect to separate 
property, the Trustees shall promptly deJ iv~r to the contribut~ng Settlor 
all of the designated portion of that property" If this instrument is 
revoked with respect to a 11 or a major port ion of the assets subject to 
the instrument, the Trustee shall be entitled to retain sufficient assets 
reasonab 1 y to secure payment of 1 iab il it ies 1 awfu 11 y incurred by the 
Trustee in the administration of the trust, including Trustee's fees that 
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have been earned, unless the Sett10rs shall indenmify the Trustee against 
loss or expense. 

13. The Sett10rs may at any t lire during the ir joint 1 ifetimes amend 
any of the terms of this instrument by an instrument in writing signed by 
both Settlors. 

14. On the death of the Deceased Spouse, the Surv iv ing Spouse shall 
have the power to amend, revoke, or terminate the Survivor's Trust, but' 
the Residual Trust, Marital Trust and Contingency Trust may not be 
amended or revoked. On the death of the Surv iv fng Spouse, no trust may 
be amended or revoked. On revocation or termination of the Survivor's 
Trust, all its assets shall be del ivered to the Surviving Spouse. 

Revocation and amendment shall be made in the manner prov ided in 
Paragraph 12. 

15. The powers of the Sett lors to revoke or amend th 1s instrument 
are personal to them and shall not be exercisable in their behalf by any 
guardian, conservator, or other person, except that revocation or 
amendment may be authorized, after notice to the Trustee, by the court 
that appointed the guardian or conservator. 

16. In order to carry out the prov is ions of the trusts created by 
this instrument, the Trustee shall have these powers in addition to those 
now or hereafter conferred by law: 

(a) To invest and re'invest funds in every kind of property, 
real, personal, or mixed, and every kind of investment, specifically 
including but not 1 imited to, corporate obligations of every kind, 
stocks, preferred or common, shares of investment trusts, investment 
companies, mutual funds, mortgage participations, and 1 ife insurance 
policies on the life of any beneficiary except the beneficiary of a 
marital deduction trust, that men of prudence, discretion, and 
intelligence acquire, or would acquire for their own account as trust 
f iduciar ies. 

(b) To continue to hold any property and to operate at the risk 
of the trust estate any bus iness that the Trustees rece ive or acqu ire 
under the trust as long as the Trustees deem advisable. 

. (c) To have all the rights, powers, and priv ileges of an owner 
with respect to the secur it ies held in trus t, inc 1 ud ing, but not 1 imited 
to, the powers to vote, give proxies, and pay assessments; to participate 
in voting trusts, pool ing agreements, foreclosures, reorganizations, 
conso1 idat ions, mergers, and 1 iqu idat ions, and inc ident to such 
partiCipation to deposit securities with. and transfer titl~ to any 
protect ive or other comm it tee on such terms' as the Trustees may deem 
advisable; and to exercise or sell stock subscription or conversion 
rights. 

(d) To manage, control, grant options on, sell (for cash or on 
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deferred payments), convey, exchange, partition, divide, improve and 
repair trust property. 

(e) To lease trust property for terms within or beyond the term 
of the trust for any purpose, including exploration for and removal of 
gas, 0 i1, and other mater ia 1 S; and to enter into conmun ity 011 1 eases, 
pool ing, and un it izat ion agreements; To allocate the income tax benef its 
and burdens ar is ing from cap ita 1 ga ins and losses on trus t property to 
the current income beneficiaries of the trust, pro-rata, as permitted by 
Cal ifornia and Federal tax laws, or to apportion sallE between the trust 
and sa id benef ic iar ies in order to obta in the greatest tax benef it from 
such gains and losses, provided, however, that the Surviving Spouse 
acting as Trustee shall not have the sole authority to make any such 
allocations or apportionllEnts with respect to the gains and losses of the 
Residual or Marital Trusts; rather, the Surviving Spouse shall obtain the 
determinat ion of a court of competent jur isdict ion that the proposed 
allocations and apportionment of gains and losses of the Residual and 
Marital Trusts are equitable to both the current incollE beneficiaries and 
remaindermen of said Trusts, and that the proposed exercise of this power 
is not equivalent to a general power of appo intment over the assets of 
the Residual or Marital Trusts. In 1 ieu of obtaining a judicial 
determination, the Surviving Spouse may designate a neutral, 
non-subservient, unrelated individual or entity to make such 
determinations. Notwithstanding the foregoing, and during the joint 
lifetimes of the Sett10rs, all income, gain, or loss of the Trust shall 
be allocated to the Sett10rs to be reported on their individual State and 
Federal income tax returns. Likewise, during the lifetime of the 
Surviving Spouse, all of the in COIlE , gain, or loss of the Survivor's 
Trust shall be allocated to the Surviving Spouse to be reported on the 
Surviving Spouse's individual State and Federal in COIlE tax returns. The 
foregoing provision shall only apply to allocations of income and 
principal not otherwise provided under the Revised Cal ifornia IncollE and 
Principal Act from time to time existing. 

(f) To lend motley to any person, including the probate estate 
of either Settlor, provided that any such loan shall be adequately 
secured and shall bear a current COl1lllerc ia 1 rate of interest for s im i lar 
loans. 

(g) To purchase property at its fa ir market value from the 
probate estate of either Settlor • 

• 
(h) To Yoan or advance the Trustee's own funds to the trust for 

any trust purpose, with interest at current commercial rates; to receive 
security for such loans in the form of a mortgage, pledge, deed of trust, 
or other encumbrance of any assets of the trust; to borrow money from the 
trust on the condition that any such loal) ,bear a current conmercial rate 
of interest and be properly secured; to pur~ase- assets of the' trust at 
the ir fa ir market value as determined by an independent appra isal of 
those assets; and to sell property to the trust at a price not in excess 
of its fair market value as determined by an independent appraisal. 
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(i) In all cases hereunder, the Trustee's powers shall be 
subject to the Trustee's duty to treat income beneficiaries and 
rema indermen equ itab ly; under no c ircums tance may the Surv iv ing Spouse 
acting as Trustee exercise the Trustee's powers in a fashion which would 
give the Surviving Spouse the equivalent of a general power of 
appointment over the assets of the Residual or Marital Trusts. The 
following requirements shall be observed by the Trustee: 

(1) A reasonable reserve for depreciation of all 
income-producing depreciable real and personal property, and capital 
improvements and extraordinary repairs on incomeproducing property, shall 
be ch arged to income from time to t ilOO; 

(2) A reasonable reserve for depletion of all depletable 
natural resources, including, but not limited to, oil, gas, and mineral 
and timber property, sh all be ch arged to income from time to time; 

(3) Distributions by mutual funds and similar entities of 
gains from the sale or other disposition of property shall be credited to 
pr incipa 1; 

(4) A reasonable reserve for amortization to all 
intangible property having a limited economic life including, but not 
limited to, patents and copyr ights, shall be charged to income from time 
to time; 

(5) All premiums paid and discounts received in connection 
with the purchase of any bond or other obligation shall be amortized by 
making an appropriate charge or credit to income as the case may be; 

(j) To borrow money, and to encumber trust property by 
mortgage, deed of trust, pledge or otherwise. 

(k) To cOl1ll1ence or defend, at the expense of the trust, such 
litigation with respect -to the trust or any property of the trust or any 
property of the trust estate as the Trustee may deem advisable, and to 
compromise or otherwise adjust any claims or litigation against or in 
favor of the trust. 

(1) To carry insurance of such kinds and in such amounts as the 
Trustee deems advisable, and to compromise or otherwise adjust any claims 
or 1 itigation against or in favor of the trust estate and the Trustee 
personally against any hazard. 

(m) To withhold from distribution, in the Trustee's discretion, 
at the time for distribution of any property in this trust, without the 
payment of interest, all or any part of'- the property, as lQng as the 
Trustee shall determine in the Trustee's d\is'cretion that such property 
may be subject to confl icting claims, to tax deficiencies, or to 
liabilities, contingent or otherwise, properly incurred in the 
administration of the estate. Notwithstanding the foregoing, the 
Surviving Spouse acting as Trustee shall first obtain a judicial 
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declaration directing the witholding of property subject to confl ict1ng 
claims before witholding any such property. 

(n) To partition, allot, and distribute the trust estate, on 
any division or partial or final distribution of the trust estate, in 
undivided interests or in kind, or partly in money and partly in kind, at 
current market valuat ions obta ined by the Trustee, and to sell such 
property as the Trustee may deem necessary to make division or 
distribution. In making any division or partial or final distribution of 
the trust estate, the Trustee shall be under no obl igation to make a 
pro-rata division, or to distribute the same assets to beneficiaries 
similarly situated; but rather, the Trustee may, in the Trustee's 
discretion, make a non-pro-rata division between trusts or shares and 
non-pro-rata distributions to separate trusts or shares, or non-pro-rata 
distributions to individual beneficiaries, provided, however, that any 
and all such nonpro-rata divisions and distributions of particular assets 
must have equivalent or proportionate fair market value as if a pro-rata 
distribution of same had instead been made. Notwithstanding the 
foregoing, all interests in mineral rights and natural resources shall be 
distributed pro-rata. 

(0) To trade on margin with regard to any stocks or bonds 
purch ased, held or so 1 d by the trus t and to borrow aga ins t any property 
held in the trust and to pledge same as collateral for the purpose of 
buying or selling trust assets; to open and maintain a margin account or 
accounts with recognized stock brokerage firms, and to pay interest 
charges that may accrue as a result of margin trading. 

(p) Unless no other funds are available, the Trustee is 
explicitly prohibited from using life insurance proceeds, or the proceeds 
from qual ified pension and/or profit sharing plans to pay federal estate 
or gift taxes, or State inheritance taxes. 

17. There need be no physical segregation or division of the various 
trusts except as segregation or division may be required by the 
termination of any of the trusts, but the Trustee shall keep separate 
accounts for the different undivided interests. 

18. Except as otherwise specifically provided in this instrument, or 
in the Will of a Settlor, federal and California estate taxes imposed on 
the trust estate by reason of the death of either or both Settlors and 
the inclusion of any portion of the trust estate in the gross Federal or 
Cal ifornia taxab1e estate of either Settlor under the provisions of any 
Federal or California tax law shall, to the extent paid by the Trustees, 
be paid and charged as a general expense of the particular trust estate 
included in the deceased Sett10r ' s gross taxable estate, rather than 
charging same to individual beneficiaries ~~ shares of the trus~ estate. 

.' '\" t , 

19. Except as otherwise specifically provided in this instrument, 
the determination of all matters· with respect to what is principal and 
income of the trust estate and the apportionment and allocation of 
rece ipts and expenses between these accounts shall be governed by the 
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provisions of the Cal ifornia Revised Uniform Principal and Income Act 
from time to time existing. 

20. Among successive beneficiaries of this trust, all taxes and 
other current expenses shall be deemed to have been pa id and charged to 
the period in which they were paid. 

21. Income accrued or unpaid on trust property when received into 
the trust shall be treated as any other income. Income accrued or held 
undistributed by the Trustee at the termination of any trust created here 
shall go to the next beneficiaries of the trust in proportion to their 
interes t in it. 

22. Unless the Trustee shall have received actual written notice of 
the occurrence of an event affect ing the benefiC ial interests of th is 
trust, the Trustee shall not be 1 iable to any beneficiary of this trust 
for distribution made as though the event had not occurred. 

23. Other property acceptable to the Trustee may be added to these 
trusts by any person, by the Will or Codicil or either Settlor, by the 
proceeds of any 1 ife insurance, or otherwise. 

24. Unless sooner terminated in accordance with other prov is ions of 
th is instrument, all trusts created under th is instrument shall terminate 
twenty-one (21) years after the death of the last survivor of the 
Settlors or of the Settlors' issue 1 iving on the date of the death of the 
first Settlor to die. The principal and undistributed income of a 
terminated trust shall be distributed to the then income beneficiaries of 
that trust in the same portion that the beneficiaries are entitled to 
receive income when the trust terminates. If at the time of such 
termination the rights to income are not fixed by the terms of the trust, 
distribution under this clause shall be made, by right of representation, 
to the persons who are entitled or authorized, in the Trustee's 
discretion, to receive trust payments. 

25. No interest in the principal or income of any trust created 
under this instrument shall be anticipated, assigned, encumbered, or 
subjected to creditor's claim or legal process before actual receipt by 
the beneficiary. This paragraph shall not apply to Settlors themselves 
while both alive, or any interest of a Settlor which is still revocable 
by that Settlor while only one Settlor is alive. , . 

26. The vatidity of this trust and the construction of its 
beneficial prov is ions shall be governed by the laws of the State of 
California' in force from time to time. This paragraph shall apply 
regardless of any change of residence of the Trustee or any beneficiary, 
or the appo intment or subs t itut ion of '. a Trus tee res id ing or do ing 
bus iness 1n another s ta te. " :,~. . . 

27. The Trustee is hereby authorized to apply to a Court of 
competent jur isd ict ion for the appo intment of a legal guard ian for the 
person and estate of any beneficiary hereunder in the event said 
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benef ic iary is unab le to care for themselves and no other guard ian has 
been appo inted. Payments due hereunder to sa id benef ic iary may be made 
to the guardian of same or to an institution or other medical facility 
caring for said beneficiary. 

28 The Trustee is author ized to abandon any property or interest in 
property belonging to the trust when, in the Trustee's discretion, such 
abandonment is in the best interest of the trust and its beneficiaries. 

29. The Successor Trustee herein named shall be compensated at said 
Trustee's then prevail ing rate for administering trusts of the same size, 
kind and character as created hereunder and as this Trust is then 
constituted. If the Successor Trustee does not have a common or 
preva il ing rate then compensat ion shall be based upon the reasonable 
value of services rendered. 

30. If any prov is ion of th is trust instrument is unenforceable, the 
remaining provisions shall nevertheless be carried into effect. 

31. In the event any beneficiary under this trust shall. singly or 
in conjunct ion with any other person or persons, contest in any court the 
val idity of this trust or of a deceased Settlor's last Will or shall seek 
to obta in an adjud ica t ion in any pro ceed ing in any court that th is trus t 
or any of its prov is ions or that such W ill or any of its prov is ions is 
void, or seek otherwise to void, nullify. or set aside this trust or any 
of its provisions, then the right of that person to take any interest 
given to him by this trust shall be determined as it would have been 
determined had the person predeceased the execut ion of th is Decl arat ion 
of Trust without surviving issue. 

The Trustee is hereby author ized to defend, at the expense of the 
trust estate, any contest or other attack of any nature on th is trust or 
any of its provisions. 

32. If RICHARD R. LEWIS and NEVADA LEWIS shall for any reason both 
fail to qualify or cease to act as Trustee. then ALEC OSTROM. HOMER 
OSTROM and FREDERICK OSTROM shall serve as Co-Trustees or. if either of 
them shall be unable or unwill ing to serve as Co-Trustee. then the others 
shall serve as Co-Trustees. until termination of this trust or any trusts 
created here in. 

No;withstanding the last preceding paragraph. during the Settlors' 
lifetime, and thereafter, and each person designated or acting from time 
to time as a Trustee of any trust established by this instrument shall 
have the power to des ignate successor Trustees to act when he or she 
shall become unable or unwill ing to act as Trustee of the trust. Each 
person may des ignate the same or different 'p~rsons or ent it ies, . inc1ud ing 
corporate fiduciaries; sa id Trustee to act '.as successor Trustee of the 
trust. If all individuals appOinted as Trustee and any successors 
des ignated by them shall be unable or unwill ing to act as Trustee, IKE 
OSTROM. SIG OSTROM and WILLIAM L. OSTROM shall act as Co-Trustees of the 
trust. If either of them shall be unable or unwill ing to serve as 
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CO-Trustee, then the others shall serve as Co-Trustees, until termination 
of this trust or any trusts created herein. Any person acting as Trustee 
of any trust may from time to time revoke any designation of any 
successor to himself (whether that designation shall have been made by 
him or by his antecedent in interest), and that person may designate 
other persons or entities, or one or more of the same persons or 
entities, or all the same persons or entities previously designated in a 
different order, as successor Trustee to him. 

A 11 such des ignat ions or revocat ions shall be exerc ised by delivery 
to the beneficiaries of the trust for which they are designated. 

33. No bond shall be required of any person named in this instrument 
as Trustee, or of any person appointed as the Trustee in the manner 
specified here, for the faithful performance of his duties as Trustee. 

34. Where it is provided in this Declaration that a beneficiary 
hereunder must survive in order to receive his or her share, such 
benef ic iary w ill be deemed to have predeceased Sett 1 ors unless he or she 
survived Settlors for a period of ninety (90) days, with the exception of 
Settlors themselves. 

35. The trus t created in th is instrument may be referred to 
collect ively as the OSTROM FAMILY TRUST and any separate trust created in 
this instrument may be referred to by adding the name of the beneficiary. 

maJTED AT/.() /;!W I: I<! lit V £. Cal if orn ia on JdtfWo/ 2. :;- • 198J:1r?~ 
We certify that we have read the foregoing Declaration of Trust and 

that it correctly states the terms and cond it ions under wh ich the trust 
estate is to be held, managed and distributed, and with our approval, we 
request that the Trustee(s) execute this Declaration of Trust. 

SETTLORS TRUSTEES 

NEVADA LEWIS 

WITNESSES 

_~~:.4.-:;fo;:;w""""'~'-:...JIfw:::::::::ll!:_...Io:l~o.::;~-,' ~~~~L~·:s.-.. ___ r.es id i n9 atPr-V 'i!.? ~-
4(",?Ltl~ LL/",:tL· {fir 
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SCHEDULE nAil 

1. All real property owned by Settlors at the time of creation of this 
Trus t and hereafter acqu ired whether transferred hereto by deed or 
not, including Settlors' current residence. 

2. All personal property owned by Settlors, including all furnishings, 
furniture, silverware, jewelry, and the like, now owned or to be 
owned by Settlors. 

3. All bank accounts in Settlors' name or in Trust name and the contents 
thereof now or to be funded by Settlors. 

4. Any and all bus iness interests, corporations, partnerships, whether 
limited or general, and the like, owned by either Settlor or in which 
either Settlor participates whether transferred hereto or not by 
assignment or otherwise. 

5. All stocks, bonds, securities, and the like, whether common or 
preferred, or otherwise now owned or to be acquired by Settlors 
whether transferred to the Trust or not. 

6. 

7. 

8. 

9. 

All accounts receivable and notes payable and all trust deeds 
securing any such note. 

All interest in and 
propr ietorsh ip. 

All interest in and 
propr ietorsh ip. 

All interest in and to 

! 

to R. R. LEWIS SAND & GRAVEL. a sole 

to R. R. LEWIS SMALL WATER CO •• a sole 

that portion owned of TSCHOPPS MUTUAL WATER CO. 
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State of California ) 

County of L~~.d ,ss. 
t 

On 8"~;,..,c.. '() S- , 1981, before me, the unders igned, a Notary 
Publ ic in and for the State aforesaid, personally appeared RICHARD R. 
LEWIS known to me to be the person whose name is subscr ibed to the with in 
instrument, who declared to me that he executed the instrument for the 
purposes therein set forth. 

OFFICIAL SEAL 
FRANCES BAKER 

NOTARY PUBLIC' CALIFORNIA 

SIERRA COUNlY 
.IIooaooIll;llOlll;lIllQillllIl"V"IIII'M~'1 .... CQfMI_ ........ II~~~!.!R 5,}:~ 

State of California ) 
t/ :ss. 

County of ~ ) 

On ~"--v-;) s.- .--=b , 19si. before me, the unders igned, a Notary 
Publ ic inndfor the State aforesaid, personally appeared NEVADA LEWIS 
known to me to be the person whose name is subscr ibed to the with in 
ins trument, who decl ared to me that she executed the instrument for the 
purposes therein set forth. 

• • 

OFFICIAL SEAL 
FRANCES BAKER 

NOTARY PUBLIC' CALIFOANIA 

SIERRA COUNTY 
My ~ expirea APR 5, 198$ 

" . -.~ 

Notary Public '--::> 
--7 r A IY c. t:!!.-S. ts ~ JG e y-
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LAW OFFICES OF 

BALFREY & ABBOTT 
1801 I Street, Suite 200 

Sacramento, California 95814 
(916) 447 -8899 

Steven John Balfrey 
William W. Abbott 
Brigit S. Barnes 
James Harnish 
Howard W. Shook 
Marian E. Moe 

CONFIDENTIAL 

Supervisor Nevada Lewis 
P. O. Box 35 
Sierra City, CA 96125 

March 2, 1988 

RE: Conflict of Interest 

Dear Supervisor Lewis: 

Toll Free - Auburn Area 
(916) 888-6677 

Toll Free -Santa Rosa Area 
(707) 576-0709 

Bay Area Office: 
Webster Street Tower 
2101 Webster St., Suite 1700 
Oakland. California 94612 

(415) 268-1527 

o If this box is checked, 
please reply to Oakland 
address. 

Attached is a memorandum prepared by my office in which we 
have attempted to outline the matter of the conflict of interest 
question. As indicated in the attachment, the trust does not 
adequately insulate you from the conflict of interest 
requirements. Therefore, any county action affecting the assets 
of the trust, the water company, the real estate, etc., is 
subject to analysis for how it may run afoul of the conflict of 
interest laws. 

It is impossible to anticipate every possible situation, so 
my goal is to highlight generally how a situation of potential 
conflict may occur. Based upon the examples discussed in the 
memo, I believe that a conflict issue could arise out of County 
actions affecting the water company's water source, rezoning of 
lands surrounding the subdivision, the moratorium on hookups, 
consideration of the tax issues, sUbdivision improvements, etc. 
As you can see, the range of potential issues is quite broad. As 
I would advise any other Board member, it is incumbent that you 
closely monitor County actions, and at the first moment you 
suspect that conflict may occur, contact the County Counsel's 



Office or the FPPC. You should try and allow 10 days for my 
office to respond and 21 days for the FPPC. 

Sincerely, 

WAjmm 

Attachment 

(SIERRAjWAjMMjLEWIS.Olj#2) 



TO: File 

FROM: Jim Falcone 

RE: Sierra county -- Lewis Conflict of Interest 

Facts: 

Supervisor Lewis is a beneficiary of the Lewis Family Trust 
(hereinafter referred to as "Trust"). In the April 1, 1987, 
opinion by Daniel smith for this office, the Trust was determined 
not to be a blind trust for purposes of 2 Cal.Admin. Code §18235. 
The assets of the Trust include the R.R. Lewis Small water Co., 
Lewis Ranch Estates, consisting of unsold lots plus notes and 
deeds of trust on sold lots: and miscellaneous equipment. 

Discussion: 

Conflict of interest opinions normally require specific fact 
settings against which the applicable standards may be applied. 
However, this memo, which lacks such a setting, is instead 
intended to generally outline how conflicts may arise in 
Supervisor Lewis' case. 

Supervisor Lewis is a public official (Gov. Code §82048). 
She may not make, participate in, or in any way influence a 
government decision that would have a reasonably foreseeable 
material financial effect, distinguishable from that on the 
public generally, on her economic interests (§§87100, 87103). 

1. Economic Interest 

Government Code §87103 states when an official has a 
financial interest in a decision: 

"An official has a financial interest in a decision 
within the meaning of section 87100 if it is reasonably 
foreseeable that the decision will have a material 
financial effect, distinguishable from its effect on 
the public generally, on the official or a member of 
his or her immediate family or on: 

(a) Any business entity in which the public 
official has a direct or indirect investment worth one 
thousand ($1,000) or more. 

(b) Any real property in which the public 
official has a direct or indirect interest worth one 
thousand dollars ($1,000) or more. 

(c) Any source of income, other than gifts and 
other than loans by a commercial lending institution in 



the regular course of business on terms available to 
the public without regard to official status, 
aggregating two hundred fifty dollars ($250) or more in 
value provided to, received by or promised to the 
public official within 12 months prior to the time when 
the decision is made. 

(d) Any business entity in which the public 
official is a director, officer, partner, trustee, 
employee, or holds any position of management. 

(e) Any donor of, or any intermediary or agent 
for a donor of, a gift or gifts aggregating two hundred 
fifty dollars ($250) or more in value provided to, 
received by, or promised to the public official within 
12 months prior to the time when the decision is made. 

For purposes of this section, indirect investment 
or interest means any investment or interest owned by 
the spouse or dependent child of a public o"fficial, by 
an agent on behalf of a public official, or by a 
business entity or trust in which the official, the 
official's agents, spouse, and dependent children own 
directly, indirectly, or beneficially a 10-percent 
interest or greater." 

(Gov. Code §87103.) 

As the last paragraph of the above section points out, 
Ms. Lewis' 10-percent or greater interest in the Trust 
constitutes an indirect investment or interest in any 
investment or interest owned by the Trust. Hence, for 
conflict of interest purposes, the interests of the Trust 
are the interests of supervisor Lewis, including the water 
company and the real property interests of Lewis Ranch 
Estates. 

2. Material Financial Effect 

a. Thresholds 

The Fair Political Practices commission (FPPC) has 
set out, at 2 C.A.C.l §§18702 and 18702.2 (attached), 
specific dollar thresholds as factors to be considered 
in determining whether it is reasonably foreseeable 
that a decision will have a significant and, therefore, 
material effect. These regulations cover a variety of 
effects. For example, in the case of an interest in 
real property, the effects considered are an increase 
or decrease in income producing potential or fair 
market value (2 C.A.C. §18702(b) (2». In the case of a 

1 C.A.C. refers to the California Administrative Code. 



business entity, the effects considered are an increase 
or decrease in gross revenue or value of assets or 
liabilities, or incurring or avoiding additional 
expenses or reducing existing expenses (2 C.A.C. 
§18702(g)) . 

b. Disqualification 

The FPPC has formulated several situations which 
it considers expressly material and requiring 
disqualification at 2 C.A.C. §18702.1. For example, an 
effect of $250 or more on the assets or out of pocket 
expenses of the official or of his or her spouse or 
dependent children is material. If the decision would 
affect the zoning, annexation, sale, lease, actual or 
permitted use of, or taxes or fees imposed on real 
property in which the official has an interest of 
$1,000 or more (e.g., Lewis Ranch Estates unsold lots 
and deeds of trust and sold lots) it is material. 
Further details and additional situations are located 
at 2 C.A.C. §18702.1. Notwithstanding the above, the 
section provides at subsection (c) that an official 
does not have to disqualify himself from a decision if 
the effect of the decision of the official, or the 
business entity in which the official is an officer or 
has an investment, will not be distinguishable from its 
effect on the public generally. 

3. Examples 

Given the above broad statutory constraints on public 
officials, the following are a few examples of conflict 
situations taken from the opinions of the FPPC and 
California Appellate Courts. Though not an exhaustive 
listing, these opinion summaries show some examples of how 
conflicts may arise. 

a. Directors of a municipal water district who hold 
significant interest in business entities which may be 
affected by the district's decisions on request for 
variances and the lifting of a moratorium on new water 
connections must disqualify themselves when the 
decisions will have a foreseeable material financial 
effect, distinguishable from their effect on the public 
generally, on the directors' interest. (Dec. 4, 1975) 
1 FPPC 198. 

b. A public official who has a 50 percent equity 
interest in a parcel of property which is leased to a 
utility company must disqualify herself from 
participating in the assessment of the parcel of 
property in which she has the interest, and she must 



also disqualify herself from participating in the 
assessment of other property owned by the company. 

2 FPPC 157. 

c. A mayor who has multiple financial interests 
located directly across the street from the site of a 
proposed housing project, including interests in real 
property, investments and sources of income, must 
disqualify himself from making, participating in the 
making or in any way attempting to use his official 
position to influence decisions related to the proposed 
project because it is reasonably foreseeable that 
decisions related to the proposed project would have a 
material financial effect, distinguishable from their 
effect on the public generally, on some or all of the 
mayor's interests. 3 FPPC 38. 

d. A mayor who owns stock in a gas and electric 
company may not participate in decisions relating to 
the company. The mayor is prohibited from 
participating in decisions and from chairing meetings 
during consideration of such matters. 1 FPPC 54. 

e. Where a city councilman, who was directly employed 
by nonprofit corporation, participated actively in 
corporation's decision to buy properties, and as member 
of redevelopment agency he would participate directly 
in decisions on redevelopment of shopping center near 
corporation's properties, fact that any increase in 
value of property resulting from redevelopment agency's 
decisions would accrue to corporation or trustee of 
trust through which properties were purchased did not 
make councilman's financial interest too remote within 
Political Reform Act, §§87100 et seq., precluding 
public official from participating in making 
governmental decisions in which he has financial 
interest. witt v. Morrow (1977) 139 Cal.Rptr. 161, 70 
C.A.3d 817. 

f. A violation of the conflict of interest laws 
occurs not only when official participates in a 
decision in which he has a financial interest, but when 
he influences such decision, directly or indirectly: 
thus, a public official outside the immediate hierarchy 
of the decision-making agency may violate conflict of 
interest laws if he uses his official authority to 
influence the agency's decisions. Conflict of interest 
laws operate without regard to actual corruption or 
actual governmental loss; they establish an objective 
standard directed not only at dishonor, but also at 
conduct that tempts dishonor; they are preventative, 
acting upon tendencies as well as prohibited results. 
Commission on California state Government organization 



and Economy v. Fair Political Practices Commission 
(1977) 142 Cal.Rptr. 468, 75 C.A.3d 716. 
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TITLE! FAIR POunCAL PRAcnCES COMMISSION 

L c-. 11. L. 

t 18702 
(p.328.3) 

(2) Describe with particularity the nature of the financial interest before he 
or she makes or participates in making the decision; 

(3) Attempt in no way to use his or her official position to influence any other 
public official with respect to the matter; 

( .. ) State the reason there is no alternative source of decision-making author­
ity; 

(5) Participate in making the decision only to the extent that such participa-
tion is legally required. : 

(c) This regulation shall be construed barrowly, and shall: 
(1) Not be construed to permit an official, who is otherwise disqualified 

under Government Code Section 87100, to vote to break a tie. 
(2) Not be construed to allow a member of any public agency, who is other­

wise disqualified under Government Code Section 87100, to vote if a quorum 
can be convened of other members of the agency who are not disqUalified 
under Government Code Section 87100, whether or not such other members 
are actually present at the time of the disqualification. 
NOTE: Authority cited: Section 83112, Government Code. Rererence; Section 87101. 
Government Code. 
HISTORY: 

1. New teCtion filed 1-22-76; effective thirtieth day thereafter (Register 76, No.o4). 
2. Amendment of rubseetion (c) filed -4-28-82: effective thirtieth day thereafter (Regis­

ter 82, No. 18). 

...... 18702. Material F'mancial Effect. 
(a) The financial effect of a governmental decision 00 an economic interest 

of a public official is material if the decision will have a significant effect on the 
business entity, real property or source of income in question. 

(b) In determining whether it is reasonably foreseeable that the effects of 
a governmental decision will be significant within the meaning of the general 
standard set forth in paragraph (a). consideration should be given to the follow­
ing factors: 

(1) Whether, in the case of a business entity in which the public official holds 
a direct or indirect investment of one thousand dollars ($I,OOJ) or more or in 
the case of a business entity in which the public official is a director, officer, 
partner, employee, trustee or holds any position of management, the business 
entity will be affected in a manner described in 2 Cal. Adm. Code Section 
18702.2-

(2) Whether, in the case of a direct or indirect interest in real property of 
one thousand dollars ($I,OOJ) or more beld by a public official, the effect of the 
decision will be to increase or decrease: 

(A) The income producing potential of the property by the lesser of: 
1. One thousand dollars (Sl,OOJ) per month; or 
2; Five percent per month if the effect is fifty dollars ($50) or more per 

month: or 
(B) The fair market value of the property by the lesser of: 
1. Ten thousand dollars ($IO,OOJ); or 
2. One baH of one percent if the effect is one thousand dollars ($1,00) or 

more. 
(3) 'Whether, in the case of a source of income, as defined in Government 

Code Section Er7I03 (c). of two hundred fifty dollars ($~) or more received b}' 
or promised to a public official within 12 months prior to the time the decision 
is made: . 

(A) (Reserved) 



FAIR POLmCAL PRACI1CES COMMISSION TITLE 2 t 18702.1 
(p. 328.4) ,AIIO'" n. No. 2t-t-21..." 

(8) There is a nexus between the governmental decision and the purpose 
(or which the official receives income; or 

(C) In the case of a source of income which is a business entity, the business 
entity win be affected in a manner described in 2 Cal. Adm. Code Section 
18702...2; or 

(0) If the source of income is not a business entity, the decision win have 
• significant effect on the source. 

(c) Subsections (a) and (b) of this section notwithstanding, the making or 
participation in the making of a governmental decision by a contract consultant 
or by a person retained to provide inrormation, advice, recommendation or 
counsel has no material financial effect on a business entity or source of income 
in which such consultant or person retained is an officer, employee, sole pro-­
prietor or partner, if the only financial effects of the decision are the modifica­
tion, perpetuation or renewal of the contractual or retainer agreement and/or 
the op(Xlrtunity to bid competitively on a project or contract. 
NOTE: Authority cited: Section 83112, Goyernment Code. Jleferenee: Section 87103, 
Goyernment Code. 
HISTORY: 

1. New section flied 1·22·76: effective thirtieth day thereafter (Regbter 76, No . .f). 
2.. Amendment filed 3-19-76 as an emergency; effective upon filing. Certifieate or 

Compllanee Included (Register 76, No. (2). -, 
3. Amendment filed )2·2().78; effective thirtieth day thereafler (Register 78, No. :51). 
.f. Amendment or !u~tion la) and (b) filed 7..s-79; effecllye thirtieth day thereafter 

(RI!-g1.!ter 79, No. 2'7). 
S. Amendment orrubsectfon (b) nJed 04.28-82; effective thirtieth day thereafter (Regis· 

ter 111, No. Ill). 
6. Amendment flied 6-22-87; operative 7·22-87 (Register 87, No. 26). 

18702.1. DisqualHieation. 
(8) Except as provided in subsection (C), a public official shall not make, 

participate in making, or use his or her official position to influence a govern­
menW decision If: 

(I) Any ~rson (Including a business entity) which has been a source of 
income (including gifts) to the official of $250 or more in the preceding 19 
months appears before the official in connection with the decision; 

TITLE 2 FAIR POLmCAL PRACTICES COMMISSION 

(""lltM" HI), .... 7 .. ' 

~ 18102.2 
(p. Z29) 

(2) Any business entity in which the official has a direct or indirect invest· 
ment of $1,000 or more, or in which the official is an officer, director, partner, 
trustee, employee, or holds any position of management, appears before the 
official in connection with the decision; + (3) The decision concerns the zoning or rezoning, annexation or deannexa· 
tion, sale, purchase or lease, actual or permitted use, or inclusion in or exclusion 
(rom any city, county, district or other local government subdivision of, or taxes 
or fees assessed or imposed on, or any similar decision as to real property in 
which the official has a direct or indirect interest (other than a leasehold 
int~rest) or $1,000 or more, 

(4) It is reasonably roreseeable that the personal expenses, income, assets, or 
liabilities of the official or his or her immediate family will be increased or 
decreased by at least $250 by the decision; or ' 

Jb) A person or business entity appears before an official in connection \~ 
a ecision when that person or entity, either personally or b)' an agent: 

(1) Initiates the proceeding in which the decision will be made by filing ar 
application, claim, appeal, or similar request; 

(2) Is a named party in the proceeding concerning the decision before the 
official or the body on which the official serves. 

(c)' Notwithstanding subsection (a) an official does not have to disqualifl 
himself or herselr from a governmental decision if: 

(I) The effect of the decision on the official or his or her immediate ramily 
on the source or income (including gifts) to the official, on the business entit: 
in which the official has an investment or in which the official is a director 
officer, partner, trustee, employee or halos a position of mllnll~wment, or on rca 
property in which the official has II direct or indirect investment, will not b, 
distinguishable from its effect on the public getlerally; 

(2) The decision only affects the salary, pC'r diem. or rC'imbursernent fo 
expenses the official or his or her spouse receives from a state or local goverr 
ment agency. This subsection docs not apply to decisions to hire, fire, promo\( 
demote, or diSCipline an official's spouse, or to set II salary for an official's spaus 
which Is different from salaries paid to other employees of the spouse's agenc 
in the same job c1assHication or position; 

(3) Although disqualification would otherwise be required under subseC""""'­
(a) (I). (a) (2), or (a) (3) the decision will have no financial effect on the pe, 
or business entity who appears before the orncial, or on the real property. 
NOTE: Authority cited: Section 83112, Government Code. Rererence: Section 8710. 
Government Code. 
HISTORY: 

I. New section filed 9...5-85; I"rreclive thirtieth day thercarter (Register 1I1S, No. ::16). 

18702.2. Material Financial Effect on a BlISine~, Entity. 
(a) This section shall be used to mCllsure wh('thcr the reasonably foreseeabl 

effect (whether direct or indirect) of a governmental decision will be mnteri: 
as to a business entity in which an official has an economic interest. 

(b) An official has an economic interest in a business entity if one or mOl 
o( the followi>tg criteria are met: 

(l) The business entity is a source of income (including gifts) aggregatir 
$250 or more provided to, received bY,or promised to the official within H 
preceding 12 months. 

. .. ,"" ---. .......-. .. , ... -"-' ......................... -......... .. 
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(2) The official has a direct or indirect investment worth $1,000 or more in 
the business entity. 

(3) The official icJ a director, partner, employee, trustee of, ~r holds any 
position of management in, the Dusiness entity. 

(c) The effect of a decision on any business entity listed on the New York 
Stock Exchange or the American Stock Exchange will be material if: 

(1) The decision will result in an increase or decrease to the gross revenues 
for a ft~al year. of $250,000 or more, except in the case of any business entity 
listed in the most recently published Fortune Magazine Directory of the 500 
largest U.S. industrial corporations or the 500 largest U.S. non-industrial corpo­
rations, in which case the increase or decrease in gross revenues must be 
$1,000,000 or more; or 

(2) The decision will result in the business entity Incurring or avoiding addi­
tional expenses or reducing or eliminating existing expenses for a fiscal year in 
the amount of $100,000 or more, except in the case of any business entity listed 
in the mo~t recently published Fortune Magazine Directory of the 500 largest 
U.S. indUlitrial corporations or the 500 largest U.S. non-industrial corporations, 
in which case the increase or decrease in expenditures must be $250,000 or 
more; or 

(3) The decision will result In an increase or decrease in the value of assets 
or liabilities of $250,000 or more, except in the case of any business entity listed 
in the most recently published Fortune Magazine Directory of the 500 largest 
u.s. industrial corporations or the 500 largest U.s. non-industrial corporations, 
in which case the increase or decrease in assets or liabilities must be $1,000,000 
or more. 

(d) The effect of a decision on any business entity listed on the National 
A.'tSOciation of Securities Dealers National Market List (securities of companies 
on this over-the-counter market list are registered with and subject to the 
Security and Exchange Commi~sion's rule requiring tape reporting of last sale 
information [17 CFR Section 240.71 Aa3-1]) will be material if: 

(1) The decision will result in an increase or decrease in the gross revenues 
for a fiscal year of $150,000 or more' or 

(2) The decision will result in the husiness entity incurring or avoiding addi­
tional expen~s or reducing or eliminating existing expenses for a fiscal year in 
the amount of $50,000 or more; or 

(3) The decision will result in an increB!e or decrease in the value of assets 
or liabilities of $150,000 or more. 

(e) The effect of a decision on any business entity not covered by (c) or (d) 
but which is qualified for public sale in this state pursuant to Corporations Code 
Section 2.'5110 (which applies to partnerships and other business entities as well 
as corporatiom), will be material if: 

(1) The decision "'ill result in an increase or decrease in the gross revenues 
for a fiscal year of $30,000 or more; or 

(2) The decision wilJ result in the business entity incurring or avoiding addi­
tional expenses or reducing or eliminating existing expenses for a fiscal year in 
the amount of f7,5(X) or more; or 

(3) The decision will result in an increase or decrease in the value of assets 
or liabilities of $30,000 or more. .-
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<0 For businesses not covered by subdivisions (c) or (d) which meet the 
financial standards for listing on the New York Stock Exchange, the tests in 
subdivision (d) may be applied. The standards are as follows: The business 
entity has net tangible assets of at least $18,000,000 and had pre-tax income for 
the last fiscal year of at least $2,500,000. 

For businesses not covered by (c) or (d) which meet the financial standards 
for listing on the National Association of Securities Dealers National Market 
List, the tests in subdivision (e) may be apflied. The standards are as follows: 
The bUMess entity has net tangible assets 0 at least $4,000,000, and had pre·tax 
income for the last fiscal year of at least $750,000, with net income from that 
period of at least $400,000. 

(g) For business entities which are not covered by (c), (d), (e) or <0 the 
effect of a decision will be material if: /'""'\ 

(1) The decision will result in an increase or decrease in the gross revenu . . 
for a fiscal year of $10,000 or more; or 

(2) The decision will result in the business entity incurring or avoiding addi­
tional expen!les or reducing or eliminating existing expenses for a fiscal year in 
the amount of $2,500 or more; or 

(3) The decision will result in an increase or decrease in the value of assets 
or liabilities of $10,000 or more. 
NOTE: Authority dted: Section 83112, Government Code. Reference: Section 87103, 
Government Code. 
HISTORY: 

I. New .ecHon Aled '7·24-85; effective thirtieth dllY thereafter (Register as, No. 301. 
2. Repealer or subsection (h) filed 6-22-87; operative 7·22-87 (Register fJ7, No. 26). 
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1. The Lewis Trust does not p~esently qualify as a blind 
trust. Although a dis stcd person has en substituted for 
Mrs. Lewis as Trustee, the trust interests remain the same &s 
they were prior to the substitution of Trustee. 

2; A conflict of interest exists if Mrs. Lewis makes, 
particip~tes in making, or uses her official position to 
influence a governmental decision in \'lhich she knows she has a 
financial interest. 

FACTS . 
Richard R. Lewis and Nevada Lmd.s established the Lewis 

Family Trust, hereinafter referred to as ATrust,~ on January 25, 
1986. Both parties were named as Trustees.. 'rhe Trust consists 
of interests in real property, personal property, bank accounts 
and various business interests. 
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On "January 5, 1987, in anticipation of being sworn in as a 
duly 'elected supervisor, Mrs. Lewis resigned DB Trustee and 
appointed William L. Ostrom to-act as Trustee. 

SION 

1. st 

lisP,Jnent of a blind trust were 
ical Practices Commission and set 

must 
, chi 

sister, 

Administrative , Section 
th following conditions 
ling Statement of Economic 

sted party other 
, grandparent, 

, uncle, or first 
law, brother-in-law, 

cousin or the spouse of 

stee must given complete discretion to 
trust luding, but not limited to, power to 
and acquire trust assets thout consulting or 

fi r; 
the trustee must be required to notify ,the filer of 
of dispos ion and value at disposition of any 

original investments or interests in real property so that 
inforrnat can be rted O~ the filer's next Sta~emant of 
EconoJ;lic Interc sts; 

(4) the trustee must.be prohibited from disclosing to 
the filer eny in tion concerning the replacement assets 
except informat requi 'under this subsection or the 
roinimnrr. tax information w:hich lists only the totals of 
taxable items from the trust and does not describe the 
source of any individual item of income; and 

(5) if the trust is revoked while the filer is a public 
official, or if filer learns of any replacement assetE 
of the trust, the filer must iile an amendment to the most 
recent Statement of Economic Interests disclosing the date 
of revocation and the previously unreported pro rata share 
of t~e trust's interests in real property or investments or 
income deriving from any such interests in real property: or 
investments and disqualify himself or herself, as necessary. 
For'purposes pf this regulation, any replacement assets of 
which the filex' learns shall thereafter be treated as though 
they were original assets of the trust." 

(2 Cal. Admin. Code Section 18234(b).) 

Once the filer has complied with the five steps listed in 
subsection (b) above, the trustee may begin acquiring interests 
or investments. The timing of trustee appointment and trust 
interest acquisi lion I v:hicl: i s critical to the establishment of a 



qualify 
follows: 

blind trust, is addressed in Seetion IB234(c) as 

.. ) liot.w:i.thstand the provisions of 2 Cal. Adm. Code 
Section 18234 )', B filer who hos a direct, indirect or' 

fieisl interest in a blind trust which meets the 
Lds set; forth subsection (b) is not required to 

ra of trust's interests in real 
deriving from any such 
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or 
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{Emphas.is 

the trust 
disinterested 
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rests 

tion of the former 
trust's rests are substantially 

the same· and after the appointment of th~ 
disinterested trustee, the trust dOES not qualify as a blind 
trust filer, conEequcnt,lv, lr,ust disclose his/her shc.re of 
the trust's interests and disgualif himself/herself from 
parti n9 in decis ons which ma; hav~ a foreseeable and 
material financi 1 effect on such financial interests. 

If a filer s an rest ina blind trust which meets the 
requirements of subsection (b) t the filer must indicate thE 
existence of the blind trust, its dnte of creation and the name 
of the trustee on the Statement of Economic Interests and attach 
a copy of a statement signed by the trustee, under penalty of 
perjury, that he/she has not reveal!d any information to the 
filer, except what is required under subsections (b) (3) and (4), 
and that the trust is in conformance with subsection (b). 

2. Conflict of Interest 

'(a) Political Heform Act· 

The Political Heforrn Act, codified in Government Code 
Sections 81000-91015, prohibits any public official, at any level 
of state or loca.l govern.'nent., from making, participating in 
making, or using his official position to influence a 
governmental decision in which he knows he has a financial 
interest. (Gov. Code § 87100.) This section prohibits officials 
from making decisions which w~ll affect their own pocketbooks. 
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In addition, Section 87103 
interc'sts are prohibited! 

fines ch types of financial 

provide 
fici 1 
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financial interest in a decision 
of Section 87100 if it is reason~bly 

the cision 11 have 8 material 

Or on: 

able from 15 effect on the 
ficial or a member of his or 

public official 
worth one thousand 
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gifts and other 
titution in the 

on terms available to the 
reg rd to off isl status, aggregating 

do lars ($250) or more in value 
received by or promised to the public 

12 months prior to the time when the 

(d) 
is a 
holds 

IU'ly bus:iTlI:' s enti·ty jon which the public official 
etor, officer, p~ tner j trustee, employee, or 

any posiLion 0:[; management. ' 

(e) donor of I or any intermediary or agent for a 
donor 0 ,a ft or'gifts bggregating two hundred fifty 
dcllars ($250) or ~ore in value provided to, received 
by, or promised to the public offie 1 within 12 months 
prior to the tiTue ..,;hen the decision is made. 

For purposes of this section, indirect investment or 
interest means any investment or interest owned by the 
spouse or dependent child of a public official, by an 
agent on behalf of a public official, or by a business 
entity or trust in which the official, the official'~ 
agent.s, spouse, and depenacnt children own directly, 
indirectlYI or beneficially a IO-percent interest or 
great_er .... 

(Gov. Code § 87103.) 

In one of its early opinio'ls, the Fair Political 
Practices Commission (UFPPC·) developed a test for applying 
Sections 87100 and 87103: 
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~~Under the foregoing sections, se~eral elements must be 
sent before a public official is required to 

Ii himself from. participation in a governmental 
sian. First, nlUst be reasonably foreseeable that 

the 1 ~ecision will have a financial effect. 

{b) 

the antic finrinc I effect must be on a 
official, as defined in 
(d). Third, the anticipated 

__ ~~~~_l And fourth, the 
financ 1 effect on 

interest must be 

has adopted a series 
st provisions of 

2 of the Californ 
18700e They cantu 

lie officials 
governmental 
a conflict of 

According to the facts 
providedj same interests now as it dici 
before the tion of Mrs. Lew BS Trustee. The~efore, the 
Trust is not a ublind trust R as defined by 2 Cal.Adm. Code 
Section 18234 (a) ane: f conse ly l-ir s. Lewis nlust report ' .. he 
nature of each TruEt interest or investment annually on the 
Statement of c InterestE and d.ir,qualify herself from 
participating in cisions which a fect those int sts as 
discussed arlier. Since most of the Trust property is perBonal 
to the fami (i,e., residence, jewelry, family-ovmed business) t 

the option leav 9 the Trust interests unchanged would br 
preferreo l assuming these assets are important to the: Lewis 
family. Furthermore, if this option were exercised, nothing 
Nouid bar the reappointment of Mrs. Lewis as Trustee • 

. 2Etion 2: Blind Trust. If the ability to exercise the 
powers of her office without ever encountering a conflict of 
interest is more important to rt.rs. Lewis than the composition,of 
the Trust, then it will be necessary to liquidate the Trust 
hbldings and allow .the disinterested Trustee to reinvest the 
proceeds. Of course, Mrs. Lewis must remain completely unaware 
as'to the nature of the property purchased with the reinvesLed 
proceeds. It is unlikely that Mrs •. Lewis will encounter enough 
conflicts of interest to warrant such a drastic restructuring of 
the Trust .. 
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, Tpis memorandum has been prepared an the basis of documents 
provided to this office by Willi~l Ostrom,and Nevada Lewis. The 
opinions and conclusions contained herein are based on the 
attach~d documents'and app~icable la~. 

Please call me if you have any questions with regard to this 
opinion, or if I can be of assistance on any other matter. 

cc: William Ostrom 
Danl~el Gallery 
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